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Abstract
This paper presents a comparative analysis of community service punishment and open prison
systems in the Indian criminal justice framework, with a focus on the recent integration of
community service punishment into the Bharatiya Nyaya Sanhita, 2023. While open prisons,
in operation since 1836, aim to reform inmates within a less restrictive environment,
community service punishment provides an alternative that allows offenders to remain within
their communities, contributing positively to society. Both methods, rooted in reformative
justice, prioritize rehabilitation over punitive measures, sharing objectives of recidivism
reduction, cost-effectiveness, and personal development. However, they differ in application,
with community service punishment acting as a non-custodial option and open prisons offering
conditional freedom in a structured setting. Despite the benefits of open prisons, challenges
such as limited funding, outdated legislation, and inadequate facilities persist. The
incorporation of community service punishment addresses some of these limitations, providing
a flexible, economically viable option that aligns with restorative justice principles and
mitigates the social stigma associated with imprisonment. Ultimately, the paper argues that the
combined use of both approaches can enhance offender rehabilitation, alleviate prison

overcrowding, and contribute to a more humane and effective correctional system in India.
KEYWORDS: Community Service Punishment, Open Prisons in India, Bharatiya Nyaya

Sanhita 2023, Reformative Justice, Restorative Justice Principles, Recidivism Reduction, Non-

custodial Sentencing.
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INTRODUCTION:

"SOCIETY MUST STRONGLY CONDEMN CRIME THROUGH PUNISHMENT,
BUT BRUTAL DETERRENCE IS A FIENDISH FOLLY AND IS KIND OF A CRIME
BY PUNISHMENT. IT FRIGHTENS NEVER REFINES; IT WOUNDS NEVER
HEALS"

- Justice Krishna lyer

Most of the laws that were made by the British in our country before independence are still in
force today. According to time and need, amendments in such laws and creation of new laws
have been done by our legislature. Recently, three major criminal laws that have governed the
criminal justice system of India for nearly 150 years were replaced with new laws aimed at
modernising the criminal justice process. After passing both houses of Parliament, these new
laws received presidential assent on December 25, 2023, and came into effect on July 1, 2024.

Their main objective is to bring new changes in the criminal justice process of the country. The
purpose of these laws is to bring about major changes and reforms in the criminal justice system
in the country by including different types of crimes and their punishment. These laws are
being made on the basis of the three basic principles of our Constitution - individual liberty,
human rights and equal treatment of all. The purpose is not to punish like the old laws but to
provide justice. Such justice which is in accordance with the concept of Indian justice. As it
becomes clear from the name of the Bhartiya Nyaya Sanhita, 2023, which is going to replace
the Indian Penal Code, 1860, that it focuses on justice rather than punishment.

Thus, we find that the punishment of community service has also been clearly included in the
new laws. This is a commendable attempt at a reformative approach to deal with criminals.

Community service is a type of punishment under the reformative principle of punishment.

But when we talk about the reformative approach of India then we find that we already have
an open prison system as a reformative tool. Although open prisons are established under the
reformative principle, understanding the purpose behind explicitly incorporating community
service as a form of punishment requires a deeper comprehension of the similarities and

distinctions between open prisons and community service punishment.
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COMMUNITY  SERVICE PUNISHMENT  (MEANING  AND
DEFINITION):

Community service has been included as a form of punishment in the Indian Justice Code,

2023, which specifies six offences where community service is prescribed as punishment.

These offences are as follows:
e Section 202 Public servant unlawfully engaging in trade
e Section 209 Non-appearance in response to a proclamation under section 84 of Bhartiya
Nagrik Suraksha Sanhita, 2023
e Section 226 Attempt to commit suicide to compel or restrain exercise of lawful power
e Section 303(2) Cases of theft where the value of the stolen property is less than five
e thousand rupees, and a person is convicted for the first time
e Section 355 Misconduct in public by a drunken person
e Section 356(2) Defamation

Whereas Section 23 of the Bhartiya Nagarik Suraksha Sanhita, 2023, provides a definition of

“community service.”

"Community service" shall mean the work which the court may order a convict to perform as
a form of punishment that benefits the community, for which he shall not be entitled to any

remuneration.

Before these new laws, the legislature has acknowledged community service as a form of
punishment and has incorporated it into certain legal provisions such as juvenile justice act
2015 and Motor vehicle act 1988.

Community service punishment is a legal penalty in which the court directs an individual to
perform certain tasks for the benefit of the community without pay. Instead of serving time in
jail or paying a fine, the offender participates in activities that benefit society, such as cleaning
public spaces, taking part in environmental projects, working with non-profit organisations, or
assisting in community projects. The purpose of this type of punishment is to rehabilitate the
offender, reduce the burden on the prison system, and contribute positively to the community.
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According to the case of Vishal S. Avtani vs. State of Gujarat, community service has several
benefits. Offenders become valuable resources for the state government, administration, or
non-governmental organisations. It provides offenders with a direct experience of the harm
caused or that could have been caused by their actions, serving as a constructive means for
them to amend their mistakes. It also offers them an opportunity to improve themselves and

become more responsible.

Community service is an effective way to keep minor offenders from enduring prison
conditions while simultaneously enabling them to contribute positively and restoratively to
society. It protects such offenders from negative influences often encountered in prison from

habitual criminals.

OPEN PRISON:

Open prisons are correctional facilities that differ significantly from traditional high-security
jails. They are designed without the typical high walls, barbed wire, and armed guards. Instead,

they prioritise inmate self-discipline, personal responsibility, and community involvement.

An open prison, also known as a minimum-security prison, open camp, or prison without bars,
is a type of prison that is "open" in four respects: open for prisoners, meaning inmates are
allowed to go to the market during the day but must return by evening; open in terms of security,
meaning there are minimal escape precautions, such as no walls, bars, locks, or armed guards;
open for organisation, meaning work is based on the inmates' sense of self-responsibility, self-
discipline, and confidence; and open to the public, allowing people to visit the prison and meet
with inmates. The level of rights granted to inmates, the nature of prison management, and the
degree of freedom from physical restrictions (against escape) are the true measures of openness

in an open prison.

The 1948 Universal Declaration of Human Rights stated that no one shall be subjected to cruel,
inhuman, or degrading punishment. Under Section 24 of the All India Committee on Jail
Reforms, it was agreed that prisoners who have satisfactorily served a certain portion of their
sentence should be transferred to open-air camps to experience community life. These camps

would have minimal security, and prisoners would work and earn wages.

The United Nations Standard Minimum Rules (SMR) for the Treatment of Prisoners were
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adopted in 1955 and revised as the "Nelson Mandela Rules" in 2015. As a signatory to this

document, India is committed to implementing these rules in its prison reforms.

The concept of the open prison system in India emerged in 1836 with the establishment of the
first All India Jail Committee, although the results were unsatisfactory. Later, in 1956, the All-

India Committee on Jail Reforms and the Mulla Committee emphasised this system.

In India, there are a total of 63 open prisons, with Rajasthan having the highest number at 29.
Prisons are regulated by the Prisons Act of 1900, and each state follows its own manual and

rules regarding prisons. Every state in India has its own prison laws.

This model is rooted in the reformative theory of justice, which seeks to rehabilitate rather than
punish offenders. The focus is on helping inmates transform into law-abiding citizens through
education, skill development, and reintegration into society, promoting a more humane

approach to corrections that encourages personal growth and social responsibility.

Ultimately, open prisons offer a means to alleviate overcrowding while providing a more
rehabilitative environment for inmates, aiding their reintegration into society and reducing the
strain on the traditional prison system. Similarly, community service as a form of punishment
has been introduced in many countries with a similar objective. In the Indian criminal justice

system, this approach is now expressly recognized.

LIMITATION OF OPEN PRISON: -

Open prisons face several limitations, including a lack of modernization and funding, leading
to inadequate facilities and resources. Limited awareness and acceptance result in
underutilization, and some prisoners become overly dependent on this environment, resisting
reintegration. Staffing issues arise due to shortages in traditional jails, and outdated legislation,
such as the Prisoners Act of 1894, limits open prisons’ effectiveness. Employment
opportunities are scarce due to remote locations, and many states lack facilities for female
prisoners. Additionally, an opaque selection process may lead to perceived bias, while some
critics argue that open prisons face security challenges and may not significantly reduce

recidivism.
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SIMILARITIES WITH COMMUNITY SERVICE PUNISHMENT

Community service punishment and open prisons share several similarities, especially in their
approach to the rehabilitation and reintegration of offenders. Both methods are focused on
rehabilitation rather than mere punishment. They aim to support individuals in reintegrating
into society by addressing underlying issues such as substance abuse, lack of education, or
unemployment. Additionally, both community service punishment and open prisons are less
restrictive compared to traditional prisons. Open prisons allow inmates greater freedom of
movement, often permitting them to work or study outside the facility during the day. Similarly,
community service punishment enables offenders to remain within the community and fulfil
their sentence through unpaid work, thus providing a more flexible and humane approach to

serving a sentence.

Another key similarity lies in cost-effectiveness. Both options tend to be more economical
compared to traditional incarceration. Administering community service sentences is relatively
inexpensive, and the operational costs of open prisons are also lower than those of high-security
facilities. Further, studies indicate that community service punishment and open prisons can
contribute to reduced recidivism rates compared to traditional prison sentences. This is partly
because both options emphasise rehabilitation and offer opportunities for offenders to maintain

social connections and employment, factors that contribute to reducing reoffending.

Finally, both approaches foster personal development by offering opportunities for growth.
Community service punishment often includes educational or vocational training components,
which help offenders build skills that can aid in their reintegration. Similarly, open prisons may
offer comparable programs to help inmates acquire skills and qualifications, supporting their
personal and professional development. These shared attributes illustrate how community
service punishment and open prisons both contribute positively to rehabilitating offenders and

facilitating their reintegration into society.

DIFFERENCES:

It is suggested that a discussion is necessary on the system of open prisons already in place in
India and community service as a punishment. The fundamental difference between the two is
that while community service is an alternative to custodial punishment, open prisons are part

of post-custodial reforms. The idea behind community service is not to confine the offender
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within any perimeter but to engage in unpaid work of social importance to reduce the harm
caused to society by the offender’s actions. It also arguably works to remove the stigma
associated with those who have served prison sentences and helps avoid other issues linked

with incarceration, as previously discussed.

In open prisons, depending on the nature of the facility, the state has the added responsibility
of providing either accommodation, employment, or both, which is a cumbersome and costly
process. Unlike open prisons, community service does not require the government to establish
physical infrastructure to house the offender and their family. Instead, the offender continues
to live with their family and reports for the assigned work under the supervision of an appointed

officer.

It is also worth noting that while each open prison has a different set of rules, most restrict the
physical movement of inmates beyond a designated area, even if they allow them to leave the
prison premises. Inmates are required to report for evening roll calls. Community service
generally has no such detailed regulation, and the rules set forth are typically limited to
reporting for duty and performing the specified service. In open prisons, the responsibility to
find employment falls on the inmate, who may face difficulty due to their criminal status and
the terms and conditions imposed as part of their sentence. In contrast, in community service

punishment, the court expects offenders to work on projects recognized as socially beneficial.

Additionally, as many offenders come from disadvantaged backgrounds, community service
can serve as a means of training and skill development, while open prison residents must largely
rely on their existing skills to find employment outside the prison premises. Therefore,
considering these relative advantages of community service over the open prison system, which
is being adopted as an alternative to strict custodial imprisonment, it is argued that the time has

come to reassess the viability of community service as a form of punishment in India.

NEED FOR COMMUNITY SERVICE PUNISHMENT DESPITE THE
AVAILABILITY OF OPEN PRISONS:

Community service punishment can offer several advantages over open prisons, depending on
the context and nature of the offence. Community service and open prisons serve different

purposes and can complement each other rather than being mutually exclusive. There are

Page | 11


http://www.ijlra.com/

www.ijlra.com
Volume Il Issue 7| Nov 2024 ISSN: 2582-6433

several reasons why community service punishment remains necessary even when open prisons
are available. First, community integration is a key benefit, as community service allows
offenders to live within their communities, maintaining their social relationships and
responsibilities. This can be crucial for rehabilitation and reintegration into society, as

offenders can continue working, attending school, and supporting their families.

Another advantage is cost efficiency. Community service is generally more economical than
maintaining an open prison. The costs associated with monitoring community service are
significantly lower than those for housing and feeding inmates in an open prison. Community
service also fulfils a restorative justice purpose, benefiting the community by enabling
offenders to contribute positively, such as by cleaning public spaces, assisting in community
projects, or helping non-profit organisations. This approach helps repair harm caused by crime,

fostering accountability and a sense of restitution among offenders.

Additionally, community service can reduce the social stigma offenders face. Those who serve
community sentences may experience less stigma than those who spend time in prison, which
is vital for their self-esteem and future opportunities, such as employment. Community service
also provides flexibility, with the potential for customised sentences. It can be tailored to match
an offender’s skills and the needs of the community, creating a personalised approach that can

more effectively address the root causes of criminal behaviour and help prevent reoffending.

Studies have shown that community service can be effective at reducing recidivism, especially
for low-risk offenders. This effectiveness often stems from including rehabilitation and support
elements that address underlying issues like substance abuse or mental health problems. While
open prisons also have benefits, such as providing a less restrictive environment and
opportunities for work and education, community service may be more suitable for some
offenders. Particularly, those who pose a lower risk to society can greatly benefit from

remaining integrated within their communities while fulfilling their sentence.

CONCLUSION
In India, community service is already acceptable as a form of bail and has now been included
as a punishment in the BNS (Bail and Non-Custodial Sentencing) framework, making it a
recognized corrective punishment. It offers an effective alternative to incarceration, helping

reduce prison overcrowding and facilitating offenders' reintegration into society. With Indian
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prisons operating at 131.4% occupancy in 2023, community service can make offenders useful,
boost their self-esteem, and teach new skills—ultimately lowering recidivism. However,
effective implementation faces challenges like insufficient monitoring, lack of a clear legal

framework, and limited project availability.

For instance, in the Pune Porsche accident case, the juvenile offender was given a sentence of
community service, sparking a debate on the appropriateness and effectiveness of this
punishment. This case highlighted the need for clear guidelines and a robust monitoring
mechanism. To effectively implement community service in India, the government would need
to strengthen the legal framework, develop monitoring systems, and establish suitable projects
for community service. These reforms would ease the burden on prisons and provide better
rehabilitation opportunities for offenders, thus contributing to the improvement of the Indian

criminal justice system.

In India’s evolving criminal justice system, community service punishment and the open prison
system serve complementary roles in promoting reformative justice. Community service,
newly formalised in recent criminal laws, is a flexible, cost-effective alternative suited to minor
offences, allowing offenders to remain integrated within their communities and give back to
society. Open prisons, with their structured yet lenient environment, support the gradual

reintegration of inmates, though they require significant resources for housing and supervision.

Both models reduce recidivism and emphasise rehabilitation over punitive confinement,
aligning with India’s constitutional values of human rights and equality. By thoughtfully
combining community service and open prisons, India can create a justice system that
prioritises social reintegration and community well-being, achieving a more humane and

balanced approach to correction.
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